IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

ESTATE OF MARANI AWANIS MANOOK,
Plaintiff,
V. No. 5:10-CV-72-D
RESEARCH TRIANGLE INSTITUTE,
INTERNATIONAL, and UNITY RESOURCES
GROUP, L.L.C,

Defendants.

AND ORDER

JALAL ASKANDER ANTRANICK,
Plaintiff,
\A No. 5:10-CV-73-D
RESEARCH TRIANGLE INSTITUTE,

INTERNATIONAL, and UNITY RESOURCES

)
)
)
)
)
)
)
GROUP, L.L.C, )
)
)

Defendants.

Plaintiffs Jalal Askander Antranick and Estate of Marani Awanis Manook (collectively
“plaintiffs”) seek to recover damages from defendants Research Triangle Institute, International
(“RTTI”) and Unity Resources Group, L.L.C. (“Unity”) (collectively “defendants™). The lawsuit
stems from an October 9, 2007 shooting in Baghdad, Iraq. According to Manook’s amended
complaint and Antranick’s complaint, RTI is a private non-profit research institution in North

Carolina and contracted with the United States Agency for International Development (“USAID”)
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to provide governmental development and support to the Iraqi government. In turn, RTI contracted
with Unity, a private foreign security contractor, to provide security to RTI personnel in Iraq. In
performing that security contract, Unity personnel shot and killed Genevia Jalal Antranick and
Marani Manook and injured plaintiff Jalal Askander Antranick, who is Genevia Jalal Antranick’s
daughter. The Antranicks and Manook were Iraqi citizens at the time of the Baghdad shooting.
In 2008, plaintiffs filed separate actions in the United States District Court for the District
of Columbia. Plaintiffs asserted federal claims under the Alien Tort Statute (“ATS”), 28 U.S.C.
§ 1350, and the Torture Victim Protection Act of 1991 (“T'VPA”), Pub. L. No. 102-256, 106 Stat.
73 (1992), and asserted state-law claims for assault and battery, wrongful death, intentional infliction
of emotional distress, and negligence. On February 5, 2010, the Honorable Jack D. Shanstrom
dismissed the two federal claims and transferred the actions to this court under 28 U.S.C. § 1404(a).
See Estate of Manook v. Research Triangle Inst., Int’l, 693 F. Supp. 2d 4, 23-24 (D.D.C. 2010).
RTI and Unity have moved to dismiss the actions for lack of subject-matter jurisdiction
[D.E. 49, 55, 41, 48].! Plaintiffs responded in opposition [D.E. 61, 50, 51],? and defendants replied

[D.E. 65, 66, 54, 56].> As explained below, the court grants the motions to dismiss for lack of

'The first two docket entry numbers refer to the docket sheet of Estate of Manook v. Unity
Resources Group, No. 5:10-CV-72-D (E.D.N.C.), and the second two docket entry numbers refer
to the docket sheet of Antranick v. Research Triangle Institute International, No. 5:10-CV-73-D
(E.D.N.C)).

2The first docket entry number refers to the docket sheet of Estate of Manook v. Unity
Resources Group, No. 5:10-CV-72-D (E.D.N.C.), and the second and third docket entry numbers
refer to the docket sheet of Antranick v. Research Triangle Institute International, No. 5:10-CV-73-D
(E.D.N.C.).

3The first two docket entry numbers refer to the docket sheet of Estate of Manook v. Unity
Resources Group, No. 5:10-CV-72-D (E.D.N.C.), and the second two docket entry numbers refer
to the docket sheet of Antranick v. Research Triangle Institute International, No. 5:10-CV-73-D
(E.D.N.C)).
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subject-matter jurisdiction, declines to exercise supplemental jurisdiction over the state-law claims,
and dismisses all other pending motions as moot.
L
Judge Shanstrom’s order details the claims in these cases and familiarity with that order is
presumed. See Estate of Manook, 693 F. Supp. 2d at 9-24. RTI and Unity contend that subject-
matter jurisdiction does not exist under the ATS, 28 U.S.C. § 1350, because plaintiffs have failed
to state a claim under the ATS or the TVPA. See Estate of Manook, 693 F. Supp. 2d at 17-20
(dismissing ATS and TVPA claims). The ATS is a jurisdictional statute that created no new causes
of action; rather, Congress enacted the ATS in 1789 on the understanding that the common law
would provide a cause of action for the modest number of international-law violations with a
potential for personal liability at that time. See, e.g., Sosa v. Alvarz-Machain, 542 U.S. 692, 712-38
(2004) (discussing the ATS); Yousuf v. Samantar, 552 F.3d 371, 374-75 (4th Cir. 2009) (same),
aff’d, 130 S. Ct. 2278 (2010). The TVPA provides that “[a]n individual who, under actual or
apparent authority, or color of law, of any foreign nation . . . subjects an individual to torture” or
“subjects an individual to extrajudicial killing” is liable in a civil action for damages to the victim
or the victim’s legal representative. Pub. L. No. 102-256, 106 Stat. 73, § 2(a) (1992); see Yousuf,
552 F.3d at 375 (discussing the TVPA). Moreover, RTI and Unity contend that diversity
jurisdiction does not exist under 28 U.S.C. § 1332(a) because both plaintiffs and Unity are aliens,

thereby destroying diversity. See, e.g., Gen. Tech. Applications, Inc. v. Exro I.tda, 388 F.3d 114,

120 (4th Cir. 2004) (“The alien citizenship on both sides of the controversy destroys diversity.”).

“The ATS, 28 U.S.C. § 1350, states: “The district courts shall have original jurisdiction of
any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty
of the United States.”
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Finally, RTI and Unity contend that this court should decline to exercise supplemental jurisdiction

under 28 U.S.C. § 1367(c) over the remaining state-law tort claims. See, e.g., Carlsbad Tech., Inc.

v. HIF Bio, Inc., 129 S. Ct. 1862, 1866—67 (2009); GE Inv. Private Placement Partners I v. Parker,

247F.3d 543,551 (4th Cir. 2001); Hinson v. Norwest Fin. S.C., Inc., 239 F.3d 611, 616—17 (4th Cir.

2001).

In opposition to the motions to dismiss for lack of subject-matter jurisdiction, plaintiffs
contend that Judge Shanstrom erroneously dismissed their claims under the ATS and TVPA;
therefore, federal jurisdiction exists. Alternatively, plaintiffs argue that even if they have failed to
state a claim under the ATS and TVPA, supplemental jurisdiction exists under 28 U.S.C. § 1367(c)
over the remaining state-law claims and that this court should exercise supplemental jurisdiction
over those claims.

As for plaintiffs’ claims under the ATS, the ATS furnishes jurisdiction over amodest number
of actions alleging violations of the law of nations or treaties and generally requires state action
because the vast majority such alleged violations relate to the interaction between nations. See, e.g.,

Sosa, 542 U.S. at 712-38; Argentine Republic v. Amerada Shipping Corp., 488 U.S. 428, 435-38

(1989); Estate of Amergi ex rel. Amergi v. Palestinian Auth., No. 09-13618, 2010 WL 2898991, at
*2~14 (11th Cir. July 27, 2010); Saleh v. Titan Corp., 580 F.3d 1, 14-16 (D.C. Cir. 2009),

Sinaltrainal v. Coca-Cola, Inc., 578 F.3d 1252, 1265-67 (11th Cir. 2009); Yousuf, 552 F.3d at

374-75; Abagninin v. AMVAC Chem. Corp., 545 F.3d 733, 742 (9th Cir. 2008); see also Beanal
v. Freeport-McMoran, Inc., 197 F.3d 161, 164-68 (5th Cir. 1999). Some courts of appeals,
however, have held that there are certain, narrow exceptions to the state-action requirement under

the ATS. Compare Estate of Amergi ex rel. Amergi, 2010 WL 2898991, at *5-9 (stating that for

certain claims under the ATS, including genocide and certain war crimes, the scope of the law of

4
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nations is not confined solely to state action and may sometimes reach conduct undertaken by private

actors), and Kadic v. Karddzic, 70 F.3d 232, 239 (2d Cir.1995) (same), with Saleh, 580 F.3d at

13-16 (stating that the ATS “provides a cause of action against states but not private persons™).
Here, plaintiffs contend that state action is present and alternatively contend that state action is not
required under the ATS. Defendants disagree with each contention.

As for plaintiffs’ claims under the TVPA, the parties agree that the TVPA claims require that
RTI and Unity were acting under the color of law when the shooting occurred. Yousuf, 552 F.3d at
375 (describing TVPA requirement that the individual “who, under actual or apparent authority, or
color of law, of any foreign nation . . . subjects an individual to extra judicial killing” may be liable

in a civil action for damages (quotations omitted)); see Sinaltrainal, 578 F.3d at 1270; Estate of

Manook, 693 F. Supp. 2d at 20. The parties disagree, however, whether plaintiffs have met the
TVPA’s color-of-law requirement.

The state-action or color-of-law requirement in statutes such as the ATS and TVPA “reflects
judicial recognition of the fact that most rights secured by [the ATS and TVPA] are protected only
against infringement by governments.” Mentavlos v. Anderson, 249 F.3d 301, 310 (4th Cir. 2001)
(quotations omitted); see 28 U.S.C. § 1350 n. § 2(a) (establishing TVPA color-of-law requirement);
Saleh, 580 F.3d at 13 (discussing ATS state-action requirement); Yousuf, 552 F.3d at 375

(discussing TVPA color-of-law requirement); Ford ex rel. Estate of Ford v. Garcia, 289 F.3d 1283,

1286 (11th Cir. 2002) (describing history of TVPA). The state-action or color-of-law requirement
in the ATS and the TVPA limits “the reach of federal law,” Mentavlos, 249 F.3d at 310 (quotations
omitted), and excludes from liability “merely private conduct, no matter how . . . wrongful.” Id.
(quotations omitted). The state-action or color-of-law requirement “insist[s]” as a prerequisite to
liability “that the conduct allegedly causing the deprivation of a [] right be fairly attributable to the

5
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State.” Holly v. Scott, 434 F.3d 287, 292 (4th Cir. 2006) (alteration and quotations omitted); see

Wahi v. Charleston Area Med. Ctr., Inc., 562 F.3d 599, 615-16 (4th Cir. 2009); Dowe v. Total

Action Against Poverty in Roanoke Valley, 145 F.3d 653, 658-60 (4th Cir. 1998).

To satisfy the state-action or color-of-law requirement, a plaintiff alleging a violation of the
ATS or TVPA must prove that “the deprivation was performed under color of . . . law . . ..” Philips
v. Pitt County Mem’]l Hosp., 572 F.3d 176, 180 (4th Cir. 2009) (recognizing that the “[t]he statutory
color-of-law prerequisite is synonymous with the more familiar state-action requirement” and “the
analysis for each is identical”). “[P]rivate activity will generally not be deemed ‘state action’ unless
the state has so dominated such activity as to convert it to state action . . ..” Id. at 181 (quotations
omitted). “Mere approval of or acquiescence in the initiatives of a private party is insufficient.” Id.
(quotations omitted); see Wahi, 562 F.3d at 616. There is “no specific formula for determining
whether state action is present.” Holly, 434 F.3d at 292 (quotation omitted).

In conducting the state-action inquiry, the Supreme Court focuses on whether the party’s
actions can be fairly attributed to the state. “What is fairly attributable to the state is a matter of
normative judgment,” which requires an evaluation ofthe “totality of the circumstances.” Holly, 434
F.3d at 292 (alteration and quotations omitted). As part of the inquiry, the Supreme Court has

identified “a host of facts that can bear on the fairness of such an attribution.” Brentwood Acad. v.

Tennessee Secondary Sch. Athletic Ass’n, 531 U.S. 288, 296 (2001). The Court has examined

whether the challenged activity resulted from the state’s coercive power, whether the state provided
significant encouragement, either overt of covert, whether the private actor operated as a willful
participant in joint activity with the state, whether the private actor is controlled by an agency of the
state, whether the private actor was delegated a public function, and the degree of public
entwinement between the state and the private actor. See id. “[S]tate action may be found if,

6

Case 5:10-cv-00073-D Document 62 Filed 08/12/10 Page 6 of 10



though only if, there is such a close nexus between the State and the challenged action that seemingly
private behavior may be fairly treated as that of the State itself.” Id. at 295 (quotations omitted).
In conducting the state-action inquiry, the court has thoroughly reviewed the Antranick
complaint, the Manook amended complaint, and the record and focused on whether Unity’s action
can be fairly attributed to the state. Of course, plaintiffs’ legal conclusion in their pleadings
concerning state action are not binding. See, ¢.g., Ashcroft v. Igbal, 129 S. Ct. 1937, 1949 (2009);

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555-56, 563 (2007); Nemet Chevrolet, Ltd. v.

Consumeraffairs. com, Inc., 591 F.3d 250, 255 (4th Cir. 2009); Giarratano v. Johnson, 521 F.3d 298,

302 (4th Cir. 2008); Goodman v. Praxair, Inc., 494 F.3d 458, 464 (4th Cir. 2007) (en banc).

Likewise, the court need not accept as true “unwarranted inferences, unreasonable conclusions, or
arguments.” Giarratano, 521 F.3d at 302 (quotation omitted). Here, the USAID entered a contract
with RTI ( a private North Carolina corporation) to provide governmental development and support
to the Iragi government. In turn, RTI contracted with Unity, a foreign private security contractor,
to provide security to RTI personnel in Iraq. In performing that security contract in Baghdad, Iraq
on October 9, 2007, Unity personnel shot and killed Genevia Jalal Antranick and Marani Manook
and injured Jalal Askander Antranick. The Unity shooting is the specific conduct of which plaintiffs
complain. See Mentavlos, 249 F.3d at 311 (recognizing that a court begins the state-action inquiry
by identifying “the specific conduct of which the plaintiff complains” (quotations omitted)).
Notwithstanding plaintiffs’ legal conclusions in their pleadings and their legal arguments in
opposing the motions to dismiss, “more [is] necessary for state action.” Philips, 572 F.3d at 182-84
(holding no state action where the alleged actors were not employees of, or “controlled in the
ordinary course of their decision making by,” the county) (collecting cases); Holly, 434 F.3d at
292-93; Mentavlos, 249 F.3d at 314-23. The allegations in Antranick’s complaint and Manook’s

7
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amended complaint do not make RTI or Unity liable under the ATS or the TVPA “for [Unity’s]

[security] decisions,” including the specific decisions of Unity personnel to fire their weapons on

October 9, 2007. See, e.g., Estate of Amergi ex rel. Amergi, 2010 WL 2898991, at *6-14; Philips,

572 F.3d at 183; Saleh, 580 F.3d at 14-16; Sinaltrainal, 578 F.3d at 1265—67; Abagninin, 545 F.3d

at 742; Aldana v. Del Monte Fresh Produce, N.A., Inc., 416 F.3d 1242, 1249-50 (11th Cir. 2005)

(per curiam); see also United States v. Day, 591 F.3d 679, 68489 (4th Cir. 2010); Beanal, 197 F.3d

at 161, 164—68; Gallagher v. Neil Young Freedom Concert, 49 F.3d 1442, 145657 (10th Cir. 1995).
Such private behavior may not be fairly attributed to the government. In light of the pleadings and
the record, state action is absent; therefore, plaintiffs’ ATS and TVPA claims fail to state a claim
upon which relief can be granted. See, e.g., Estate of Amergi ex rel. Amergi, 2010 WL 2898991,
at *6—14; Philips, 572 F.3d at 182-86; Holly, 434 F.3d at 292-93; Mentavlos, 249 F.3d at 314-23.
Moreover, assuming without deciding that exceptions to the state-action requirement under the ATS
exist, plaintiffs’ claims do not fall within any exception and fail to state a claim upon which relief
can be granted. See, e.g., Estate of Amergi ex rel. Amergi, 2010 WL 2898991, at *5-14. Stated
differently, plaintiffs’ use of the term “war crime” in the complaint and amended complaint does not
convert the conduct alleged in the pleadings into a war crime actionable under the ATS. Seeid. If
it did, this court would be ignoring the Supreme Court’s command in Sosa concerning the need to
exercise “vigilant doorkeeping” concerning ATS claims. See Sosa, 542 U.S. at 729; Estate of
Amergi ex rel. Amergi, 2010 WL 2898991, at * 7-14. Thus, the court dismisses plaintiffs’ claims
under the ATS and TVPA.

Of course, simply because plaintiffs lack a remedy under the ATS or TVPA does not
necessarily mean that they lack any remedy. Indeed, plaintiffs also seek redress under state tort law.
Under 28 U.S.C. § 1367(c), this court recognizes its discretion to “decline to exercise supplemental

8
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jurisdiction over [such state-law tort] claim[s] . . . if . . . [it] has dismissed all claims over which it
has original jurisdiction.” See 28 U.S.C. § 1367(c). However, in light of the procedural posture of
the case, the court sees no reason to exercise supplemental jurisdiction over the remaining state-law

tort claims. See, e.g., Carlsbad Tech., Inc., 129 S. Ct. at 1866—67; Estate of Amergi ex rel. Amergi,

2010 WL 2898991, at *16; Parker, 247 F.3d at 551; Hinson, 239 F.3d at 616-17.

In opposition to this conclusion, plaintiffs argue that this court should exercise supplemental
jurisdiction in order to prevent the applicable statute of limitations from barring plaintiffs’ state-law
claims. However, plaintiffs’ statute-of-limitations argument ignores the saving provision in 28
U.S.C. § 1367(d), which grants plaintiffs at least 30 days after dismissal to file in state court. See
28 U.S.C. § 1367(d). Thus, the potential operation of the statute of limitations provides no reason
to exercise supplemental jurisdiction. Likewise, plaintiffs’ argument concerning the interplay

between United Mine Workers of America v. Gibbs, 383 U.S. 715 (1966), and Carnegie-Mellon

University v. Cohill, 484 U.S. 343 (1988), provides no reason to exercise supplemental jurisdiction.

See Hinson, 239 F.3d at 615-18 (explaining relationship among Gibbs, Cohill, and 28 U.S.C. §

1367).
IL
In sum, the court GRANTS RTI’s and Unity’s motions to dismiss for lack of subject-matter

jurisdiction [D.E. 49, 55, 41, 48]° and declines to exercise supplemental jurisdiction over the state-

SThe first two docket entry numbers refer to the docket sheet of Estate of Manook v. Unity
Resources Group, No. 5:10-CV-72-D (E.D.N.C.), and the second two docket entry numbers refer
to the docket sheet of Antranick v. Research Triangle Institute International, No. 5:10-CV-73-D
(E.D.N.C)).
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law claims. The court also DISMISSES Unity’s motion for a protective order [D.E. 57] and all
other pending motions [D.E. 15, 11, 13]° as MOOT.

SO ORDERED. This (2 day of August 2010.

United States District Judge

®The first docket entry number refers to the docket sheet of Estate of Manook v. Unity
Resources Group, No. 5:10-CV-72-D (E.D.N.C.), and the second two docket entry numbers refer
to the docket sheet of Antranick v. Research Triangle Institute International, No. 5:10-CV-73-D
(E.D.N.C)).
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