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Vienna Convention Warnings


Article 36 of the Vienna Convention on Consular Relations ("Vienna Convention") requires that a person detained in a foreign country be advised of his right to contact consular officials of his own country.
   Presuming the detainee does not object, the foreign officials must be notified of the detention "without delay."
   A consular official is expected to visit the detainee and explain the rights of a criminal defendant; primarily the right to legal counsel and the right to remain silent.
  He is also expected to assist the detainee in obtaining legal counsel.
  Sections (1) (b) and (c) of Article 36 of the Vienna Convention provide that:

(b) if [a detained person] so requests, the competent authorities of the receiving State shall, without delay, inform the consular post of the sending State if, within its consular district, a national of that State is arrested or committed to prison or to custody pending trial or is detained in any other manner. Any communication addressed to the consular post by the person arrested, in prison, custody or detention shall also be forwarded by the said authorities without delay.

(c) consular officers shall have the right to visit a national of the sending State who is in prison, custody or detention, to converse and correspond with him and to arrange for his legal representation.... 


The duties of the consular official under the Vienna Convention are analogous to a police officer's duty to provide Miranda warnings to a criminal suspect in the United States.  Miranda
 held that before custodial interrogation by the police, a person must be advised of his right to remain silent, that anything he says may be used against him, that he has the right to an attorney, and that if he cannot afford an attorney, one will be provided for him.  The rights of a person accused of a crime are set out in Article Fourteen of the International Covenant on Civil and Political Rights (ICCPR) and elsewhere in international law, and are well beyond the scope of this paper.
  It is the duty of the consular official to provide whatever warnings comport with international law and with the laws of his own country.


While it is useful to conceive of a "Vienna Convention Warning" as an equivalent in international law to Miranda warnings in the U.S., there is an important difference.  The Vienna Convention is triggered not by custodial interrogation, but whenever the foreign national is "arrested or committed to prison or to custody pending trial or is detained in any other manner."
  Notice under the Vienna Convention thus turns on detention rather than interrogation.  


The provisions of Article 36 have the full force of law in the United States.  They are implemented in the Code of Federal Regulations, imposing affirmative duties on the former Immigration and Naturalization Service (INS) and the U.S Attorney to notify the detainee of his rights, and on the U.S. Attorney to then notify the consular officials.
  


Even in the absence of these regulations, however, the Vienna Convention is a part of U.S. law.  Treaties are recognized in our Constitution as the "supreme law of the land."
    International agreements are a part of the law of the United States, and U.S. courts must give full effect to international law.
   Treaties and Acts of Congress are in full parity with one another in a U.S. court.  When a treaty and a federal statute conflict, "the one last in date will control the other."
  The language in the Code of Federal Regulations can only interpret the Vienna Convention, which is equal to a statute in the hierarchy of authority. 


When interpreting these regulations, the court must use methods of statutory construction to avoid conflicts with international law, and may never construe a provision to violate international law if any other possible construction exists.
    This is similar to the method used in Zadvydas v. Davis,
 where a provision for post-removal-period detention of non-citizens was interpreted to include an implicit condition of "reasonableness" to remain consistent with the Due Process Clause of the Fifth Amendment to the U.S. Constitution.  A similar method of construction is used to uphold treaties.  For example, while the Code of Federal Regulations is silent as to when the foreign consulate must be notified, a statutory construction may be made to include an implicit condition that the warning must be made "without delay."
  


The Vienna Convention has been cited by persons convicted of serious crimes in the U.S. as a basis for habeas corpus relief.  In 1993, Angel Breard, a citizen of Paraguay, was convicted of murder and attempted rape in Federal Court in Arlington, Virginia, and sentenced to death.  After failing in his appeal, certiorari was denied, as well as state collateral relief.  Breard filed a motion for habeas relief, alleging that the Vienna Convention was violated when the arresting authorities failed to notify him of his right to contact consular officials.  The Republic of Paraguay also sued the U.S. in Federal District Court and in the International Court of Justice.  
Breard lost his case because he procedurally defaulted on his Vienna Convention claim.  While the provisions of the Vienna Convention are binding, the procedural rules of the forum State (nation) govern the implementation of a treaty.
  In 1996, Congress had passed the Antiterrorism and Effective Death Penalty Act (AEDPA), providing that a habeas corpus petitioner alleging he is held in violation of "treaties of the United States" will not normally be afforded an evidentiary hearing if he "has failed to develop the factual basis of [the] claim in State court proceedings."
  Breard had never raised his claim in State court and thus defaulted procedurally.  The Supreme Court affirmed the trial court's ruling, and Breard and was executed the same night.  Paraguay lacked standing to sue in Federal Court, and the pendency of Breard's claim in the International Court of Justice was insufficient to prevent his execution.


Another case arose in 2001 before the International Court of Justice.  In the LaGrand case,
 a German national was sentenced to death in the United States and was also executed  during the pendency of proceedings before the international court.  The ICJ noted jurisdiction
 and held that failure to provide notice under the Vienna Convention was grounds for review of a criminal case:

"if the United States ... should fail in its obligation of consular notification to the detriment of German nationals, an apology would not suffice in cases where the individuals concerned have been subjected to prolonged detention or convicted and sentenced to severe penalties. In the case of such a conviction and sentence, it would be incumbent upon the United States to allow the review and reconsideration of the conviction and sentence by taking account of the violation of the rights set forth in the Convention."
 [emphasis added]


The United States subsequently instituted measures to provide for review and reconsideration in all death penalty cases involving foreign nationals not receiving the notice required by Article 36.
  The grounds for appeal are clear.  But does this go far enough?  As Chief Justice Marshall wrote in Marbury v. Madison in 1803, the law should provide a civil remedy for all wrongs, because our government is one of "laws and not men."
  Returning to the analogy to Miranda,  when warnings are not given, and the suspect makes an incriminating statement, the remedy is that the statement may not be used in court.  This is called the exclusionary rule.  Similarly,  when notice under the Vienna Convention is not given, the remedy could be to consider the dentention unlawful up to the point at which consular officials were notified, and compensate the accused for unlawful imprisonment.  The exclusionary rule was meant to deter police misconduct, and to mitigate against the psychological pressure of custodial interrogation, which could coerce a false confession.  The Vienna Convention was intended to protect the rights of citizens when they travel abroad.  To the extent that we enforce the Vienna Convention at home, we are justified in demanding our own citizen's rights abroad.  A related policy argument is that as a nation "of laws and not men," we are also interested in deterring police misconduct when the rights of non-citizens are involved.  Far from home,  they may be particularly susceptible to psychological pressure and more likely to invent a false confession, perhaps having had experience in a failed legal systems overseas, and believing it will improve their situation to cooperate with the police.


The issue of damages for violations of the Vienna convention has yet to be addressed by a Federal Court of Appeals.  Section 1983 of the U.S. Code provides a cause of action to any "person within the jurisdiction" of the United States for the deprivation "of any rights, privileges, or immunities secured by the Constitution and laws."  The issue of damages under § 1983 has been addressed at least three times at the District level, and those courts are split.
    What is clear, however, is the right of a detained non-citizen to contact his consular officials, receive legal advice from them, and arrange for his legal representation.  Denial of this right merits  review of a criminal conviction.
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